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MATTER : RECENT COVID-19 LAWS AND REGULATION 

 

On March 23, 2020, the Secretary of the Department of Labor and Human Resources of Puerto 
Rico (“PR DOL”) issued Opinion No. 2020-02 (“2020-02”) discussing the provisions applicable to 
exempt and non-exempt employees of the private sector as a result of the COVID-19 crisis and 
the lockdown imposed by the Governor of Puerto Rico through Executive Order No. 2020-023 
(“Executive Order”). Opinion 2020-02 covers the employer’s duty to comply with occupational 
health and safety requirements, wage deductions, and paid leaves pursuant to the Families First 
Coronavirus Response Act, Pub. Law No.116-127. 

 
The most important aspects of Opinion 2020-02 are highlighted below: 

 
A. Compensation to Non-exempt Employees During Lockdown 

 
• Under the Fair Labor Standard Act (“FLSA”) employers do not have to pay non-

exempt employees for hours not physically worked. Therefore, employers are not 
required under the FLSA to pay non-exempt employees who cannot work because of 
a temporary closing of operations. However, these employees must be compensated 
for any work they do remotely.   

 
• PR DOL encourages employers, to voluntarily continue paying employees on furlough 

their wages. Opinion 2020-02 specifically states that employers may offer partial 
compensation, bonuses, or other remuneration at their discretion to help employees 
during this crisis. 

 
• Only if the employee consents, the employer may charge the time to vacation leave.  
 
• Upon the employee’s request, non-worked hours may be charged to sick leave or 

another available leave.  
 
• Employers may allow the early use of accrued vacation leave to employees on 

probationary period. 
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B. Compensation to Exempt Employees During Lockdown 
 
• Exempt employees are those classified as executive, administrative, or professionals 

under the FLSA.  
 

• Exempt employees must be paid their full salary for each week during which they 
perform any work, including remotely, regardless of the hours worked.  

 
• Employers, however, may charge hours or days the employee did not work to any 

available leave such as vacation leave that is voluntarily given as part of the benefits, 
unless the employment contract states otherwise.  

 
• If exempt employees do not perform tasks related to the job during a whole 

workweek, they do not have to be paid for that week.  
 
C. Loans to Employees Impacted by COVID-19 Crisis.  

 
• PR DOL Opinion 2020-02 authorizes employers, as an exception to Act. 17 of April 19, 

1931, as amended, (Payment of Wages Act) to provide nonexempt employees salary 
advances, equipment, materials or goods that are directly related to the COVID-19 
crisis. For example, equipment such as respiratory equipment and materials to 
prevent the spread of COVID-19. The repayment can be done through wage 
deduction. However, the deduction cannot be more than 20% of the employee’s net 
pay on each pay period, nor greater amount of the cost incurred to obtain equipment 
or material. The employer may not charge interest on the salary advance or for the 
cost of equipment and goods. Employer must obtain the worker’s authorization from 
the employee for the payroll deductions.   

 
D. Employers Exempt from the Executive Order 

 
1. For employers who are exempt from the Governor’s Executive Order No.2020-023, PR 

DOL Opinion No. 2020-02 states the following: 
 
• There may be employees who may need reasonable accommodation under the 

Americans with Disabilities Act during lockdown, specifically employees who have a 
health condition that puts them at risk of complications related to COVID-19. 

 
• Employers must take the necessary measures to avoid the spread of the virus. 
 
• Employers should have protocols to identify personnel with symptoms and 

implement cleaning and disinfecting measures. 
 
• Employers may enforce their attendance rules and policies. However, PR DOL exhorts 

employers to take into consideration the current crisis when implementing their 
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policies and evaluating employees’ requests for leave or for change in work hours, or 
place of work.    
 

Families First Coronavirus Response Act  
Effective April 2,2020 until December 31, 2020, the Families First Coronavirus Response Act 
(“FFCRA”), establishes new federal paid leaves which will be available to employees affected by 
the COVID-19 crisis. 

A. Emergency Paid Sick Leave Act. The FFCRA provides an emergency paid sick leave for a 
period of two weeks for all private employers with less than 500 employees and certain 
public sector employers.1 This leave is available for employees who are unable to work (or 
telework) due to:   

 
(1) A federal, state, or local quarantine or isolation order related to COVID-19;2  

 
(2) Healthcare provider advise to self-quarantine due to concerns related to COVID-19;   

 
(3) Experiencing COVID-19 symptoms and seeking a medical diagnosis;   

 
(4) Caring for an individual who is under quarantine or advised to self-quarantine due to 

COVID-19 concerns;  
 

(5) Caring for his or her child if the school or place of care for them has been closed, or 
the child care provider for them is unavailable, due to COVID-19 precautions.   
 

(6) Experiencing any other substantially similar condition specified by the Secretary of 
Health and Human Services in consultation with the Secretary of the Treasury and the 
Secretary of Labor. 
 

Full time employees are entitled to an 80-hour leave; part time employees are entitled to 
the number of hours equal to the number of hours they average on a 2-week period. 
Healthcare providers and emergency responders may be excluded from this leave. 
Businesses with less than 50 employers may be exempt if providing the leave would 
jeopardize the business as a going concern.   
 
•  This paid sick leave does not carry over to the next year and employers may not  

                                                             
1 “The Office of Management and Budget (OMB) has the authority to exclude some categories of U.S. Government 
Executive Branch employees from taking certain kinds of paid sick leave. If you are a Federal employee, the Department 
encourages you to seek guidance from your respective employers as to your eligibility to take paid sick leave.” The 
Federal Department of Labor Guidance on the FFCRA, https://www.dol.gov/agencies/whd/pandemic/ffcra-questions#52. 
 
2 The Federal Department of Labor Guidance on the FFCRA included a restrictive interpretation on this provision to the 
effect that the emergency paid leave would not apply to employees of employers who closed their worksite before April 
1,2020, including those who closed because it was required pursuant to a federal, state, or local directive. On March 27, 
2020, the PR DOL requested further guidance on this interpretation and its applicability of this provision to Puerto Rico, 
given that Puerto Rico has been in a state of lockdown since March 15, 2020.   
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require an employee to first use other paid leave, nor to find their replacement 
before allowing them to take this paid leave.  
 

• For employees quarantined under government order or advise of healthcare 
provider; or, experiencing COVID-19 symptoms and seeking medical diagnosis, leave 
is paid at 100% of the employee’s regular rate—capped at $511 and $5,110 in total.  
 

• For employees who take leave in order to care for another individual or child under 
18 whose school/daycare is closed or unavailable due to COVID-19 concerns or, if the 
employee is experiencing a substantially similar COVID-19 condition, the leave is paid 
at 2/3 of the employee’s regular rate and capped at $200 per day and $2,000 in total.  
 

• Covered employers must post a notice regarding their employee’s rights for this 
leave.  
 

B. Emergency Family and Medical Leave Expansion Act. Under the FFCRA, the Family and Leave 
Act (“FMLA”) is expanded to provide up to 12 weeks of leave for individuals who cannot work (or 
telework) because their child’s school or daycare has been closed or childcare is unavailable for 
COVID-19 related reasons.  
 

• Applies to all private employers with less than 500 employees, with the same exception 
for those with less than 50 employees.  
 

• Eligible employees are those who have been employed for at least 30 calendar days.   
 

• Employers who employ healthcare providers and emergency responders may elect to 
exclude those employees from the public health emergency leave requirements. 
 

Under Expanded Emergency FMLA: 

• The first 10 days may be unpaid leave.  
  

• The employee may elect to substitute any accrued vacation, personal, medical, or sick 
leave for the unpaid 10 days.   
 

• The total amount of leave available is the same as under FMLA (12 weeks in a 12-month 
period). 
 

• The rate of pay shall not be less than 2/3 of the employee’s regular rate.  
 

• The leave pay is capped at $200 per day and $10,000 in total.  
 

• The restoration of position to employee does not apply for employers with less than 25 
employees if the position no longer exists because of the economic or operating 
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conditions affecting employment (caused by the emergency); and if employer makes 
reasonable efforts to return the employee to the equivalent position (if the equivalent 
position is unavailable and employer makes reasonable efforts to contact the employee 
about available positions for one year beginning on the earlier of a. the end of the 
employee’s qualifying need, or b. 12 weeks after the employee’s leave began).  
 

C. Federal Tax Credit for Employers under the FFCRA Leaves. Subject to further IRS guidance and 
details, the FFCRA provides that covered employers may receive:  
 

• A reimbursement at 100% for paid leave provided under the FFCRA (health insurance 
costs are included in the credit.) 

  
• The reimbursement will be a dollar-for-dollar tax offset against payroll taxes (federal 

income taxes, the employees' share of Social Security and Medicare taxes, and the 
employer share of Social Security). For purposes of Puerto Rico, the only payroll taxes 
applicable are those of Social Security and Medicare.   
 

• The credit will be accounted for in the IRS’ quarterly payroll tax returns (941 Form series).  
 

• If there are not sufficient payroll taxes to cover the cost of qualified sick and child care 
leave paid, employers may file request for an accelerated payment from the IRS, which 
are expected to be processed in two-week periods or less. A refund may be requested by 
through a streamlined claim form (said form and guidelines are expected to be released 
next week).  
 

 
Should you have any questions regarding these federal leaves or any additional COVID-19 labor-
related matters for the Puerto Rico jurisdiction, we have a COVID-19 team ready to address your 

concerns. 


